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RECENT CASES. 149 

States v. Schurz, 102 U. S. 393, 394. Although Congress has not given the 
circuit courts authority to issue such original writs, it has the constitutional 
power to do so. Kendall v. United States, 12 Pet. 524. But that Congress 
has not exercised this right in the Inter State Commerce Act, see 24 Stat, at 
L. 379. chap. 104, sec. 12, 16. 

Mortgages— Priority— Rights of First Mortgages.— Miad v. Ham- 
mond EtAl., 95 N. Y. Supp. 241. — Held, that a mortgage, payable on default 
of any of the notes it secured, can be held by the first mortgagee (who has 
taken up all the notes) as against a subsequent mortgagee, although only one 
note has been defaulted and the others are not due. 

Since the provision for foreclosure in case of the defaulting of any note 
was valid; 'Wissner v. Chamberlin, 117 111. 568; Phillips v. 
Taylor, 96 Ala. 426; Cecil v. Dynes, 2 Ind. 266; the first 
mortgagee or his assignee could hold the mortgage for protection 
against the second mortgagee, a subsequent minor, whose only remedy was 
to redeem fiom the first mortgage. Hasselman v. Nickerman, 50 Ind. 444; 
Knowles v. Robbin, 20 Iowa 101. 

Municipal Corporations — Constutional Law — Police Power — De- 
privation or Property — Ex-parte Keko, 82 Pacific 241— Held, that a 
city ordinance prohibiting the maintenance or operation of any rock or stone 
quarries within a prescribed portion of the city was not a proper exercise of 
police power but was void as an unlawful interference with property rights. 

When a business is not dangerous to the public health or welfare, it can- 
not be subjected to the restriction of police legislation. Sonora v. Curtin, 137 
Cal. 583. The right to acquire property is protected by the Constitution; the 
right to use property for proper means is necessarily incidental ; Ex parte 
Newman, 9 Cal. 517. Police regulations as to usury are valid, as they aim to 
protect the welfare of the needy, and as such are not an interference with 
property rights. Ex parte Sichenstein, 7 Pacific, 728. Ordinances prohib- 
iting indiscriminate laundering, in public, are valid as such would be a 
nuisance and deleterious to public health. Barhiev. Coumly, 113 U. S. 27. 
City can prohibit the cultivation of any product, deemed injurious or dan- 
gerous to public health. Green v. City of Savanah, 6 Georgia, 1. Laws regu- 
lating hours of labor in mines are valid as they do not interfere with property 
rights. Holden v. Hardy, 169 U. S. 366. Law compelling mine owners to 
keep scales are only valid when necessary for the protection of the public. 
Millet v. People 117 Illinois, 294. The above ordinance is apparently too 
sweeping as quarrying is not usually injurious to the public. 

Municipal Corporations— Streets — Delicts — Contracts— Actions. 

City of Pawtucket v. Pawtucket Electric Co., 61 Atl. 48 (R. I.). For use 

of streets defendant railway company paid city sums of money and in con- 
formity with city ordinances executed a bond regulating their liability for a 
certain contingency, namely, that if the city had to pay any damages on ac- 
count of neglect of defendant or its officers and employees, etc., the defen- 
dant would repay city such damages. The city did have to pay damages for neg- 
lect of defendant and now sues defendant in trespass on the case and not on the 
bond. Held, that such bond determined the rights and respective liabilities 
of the city and the railway company, and precluded the city from maintaining 
an action of trespass on the case to recover from defendant such damages. 

When party is injured through object in street caused by negligence of 
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third party, such injured pai"ty may recover damages from city and city may 
recover such damages from negligent third party in tort. Washington Gas 
Co. v. District of Columbia, 161 U. S. 316; Bennet v. Fifield, 13 R. I. 139. 
It is beyond question that there are some circumstances where a party may 
sue another in an action ex contractu, or ex delecto at his option. / Addi- 
son, Torts, 27. There are apparently no cases, where an .action has 
been brought in tort where there was an existing contract 
between the parties made with the intent that such contract 
should alone govern the right of action. But where there is a tort 
liability and an express contract is made regulating such liability for certain 
contingency, if such contract can be construed to show that the intention of 
the parties was to substitute the contract for the liability in tort it would seem 
only just that the action should be ex contractu and not ex delicto. And the 
bond in the present case was obviously so construed. 

Water and Water Courses — Dams — Deflection of Current. — In- 
habitants of Durham v. Lisbon Falls Fibre Co., 61 Atl., 177 (Me.). — 
Where by reason of a lawful erection of a dam in a proper and reasonable 
manner the current of a non-navigable river has been deflected towards the 
shore' thereby causing injury to a highway along the bank of such river, held, 
that such damage is damnum absque injuria. 

The state is invested with the right of enacting such laws as give 
authority to improve the navigation and thus promote the interests of the pub- 
lic even although it may be an inconvenience to a private individual ; such in- 
convenience being damnum absque injuria. Angell on the Law of Waters, 
93 ; Hollister v. Union Co., 9 Conn. 436. The present case applies this prin- 
ciple to the improvement of inland waters. But the courts are not unani- 
mous in so considering the matter. Thus it has been held that a person in- 
jured by the erection of a milldam without his consent may recover damages 
therefor notwithstanding that the dam was duly authorized by law. Cain v. 
Hays, 4 Dam (Ky.) 338. Also the privilege of erecting a dam over 
a watercourse is against commm right, and to uphold the grant of such a 
privilege the record must affirmatively show a compliance with all the requi- 
sites of the statute. Martin v. Rushton, 42 Ala. 289. 

Wills — Attestation — Sufficiency. — Calkins v. Calkins, 75 N. E. 18a 
(III.). — Where a statute requires wills to be attested in the presence of the 
testator, held, not to be a sufficient compliance where witnesses withdrew to 
another room beyond the vision of the testator and there signed their names. 

The phrase " in the presence of the testator " has often been the sub- 
ject of judicial investigation and construction. Such presence may be actual 
or constructive. Under the English statute of Frauds, requiring attesting 
witnesses to sign as above, constructive presence has been held sufficient. 
Casson v. Dode, 1 Brown, C. C. 98. Courts will lean in support of a fair will 
and not defeat it for a slip in form when the meaning has been complied with. 
Right v. Price, 1 Doug. 243. The tendency of courts of this country has been 
in favor of the English construction. That where the attestation was in an 
adjoining room but within the vision of the testator. it 
was in his presence, see Baldwin v. Baldwin, Exr., 81 Va. 405. 
Riggs v. Riggs, 135 Mass. 238. But when in an adjoining room out of the 
testator's sight, the door between being open, the contrary has been held in 
accord with the present case. Mandeville v. Parker, 31 N. J. Eq. 242. So 
also, where in the same room but out of the testator's sight by reason of some 
intervening object. Brooks v. Duffield, 25 Ga. 441. 



